
CERTIFICATE OF MAILING 

I hereby certify that this correspondence is being deposited with 
the United States Postal Service with sufficient postage, as first 
class maiHR an envelope addressed to: Commissioner for Patents, 
P.O. Bok 1450, Alexandria. VA 22313-1450 on Augusts, 2009. 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

IN THE APPLICATION OF 

CHARLES F. HARRIS JR. ET AL DOCKET NO: HARRIS-1 

SERIAL NO.: 10/709,903 EXAMINER: JACKSON, BRANDON LEE 

FILED: JUNE 4, 2004 ART UNIT: 3772 

TITLE: VIBRATION DAMPENING DEVICE AND METHOD 


WILMINGTON, DE 
DATE: August 5, 2009 


RENEWED PETITION UNDER 37 CFR 1.137(b) 

Commissioner for Patents 

United States Patent and Trademark Office 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Attn: Office of Petitions 

In response to the Decision on Petition dated June 8, 2009, reconsideration of the 
Decision dismissing the earlier petition under 37 CFR 1 .137(b) is respectfully requested. 

The applicants hereby confirm that the entire delay in filing the required reply 
from the due date for the reply until the filing of the present petition was unintentional. 
As noted previously, the delay resulted from litigation between the applicants. While 
trying to avoid unduly burdensome attachments to the present Renewed Petition, the 
applicants attach herewith the initial Complaint of the applicant Harris against the 
applicant Gamier as "Attachment A." The Complaint, filed on April 27, 2007, details 
unresolved issues of inventorship and ownership of the present application. With these 
outstanding issues of inventorship and ownership, the applicant Harris was uncertain 
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whether he was legally authorized to file a reply to the outstanding Office Action. The 
lawsuit was terminated in late 2008, and a binding arbitration hearing scheduled for 
January 22, 2009. The hearing was cancelled late in the day on that date after extensive 
discussion, and the present petition filed thereafter. 

In the event that the present Petition is found not to be unintentional, in the 
alternative, the handling of the Petition as unavoidable under 37 C.F.R. 1.137 (a) is 
respectfully requested. 

An Amendment responsive to the prior Office Action was previously submitted in 
the Petition filed on April 7, 2009. 

Accordingly, reconsideration and granting of the present Petition is in order, and 
such action is earnestly solicited. If any issues remain outstanding, the Office is urged to 
contact the undersigned by telephone to expedite their resolution. 


Respectfully submitted, 



Donald W. Huntley 1 
Attorney for Applicants 
Registration No. 24,673 
Telephone: 302-426-0610 


Attachment 
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IN THE CHANCERY COURT OF THE STA^F^Ef$$ARE 
IN AND FOR NEW CASTLE COUNTY 


Charles F. Harris, Jr., 


) 

) 
) 

) ATTACHMENT A 

) 

) 


v. 

John E. Gamier 
Defendant 


COMPLAINT 
The Parties • 

1- Charles F. Harris, Jr. (hereinafter "Plaintiff") is an individual 
residing at 3207 Stonebridge Boulevard, New Castle, DE 19720. 

2 John E. Gamier (hereinafter "Defendant") is an individual residing 
at 20 Christina Woods Court, Newark, DE 19702. 

Factual Background 
3. Plaintiff invented two vibration dampening devices to aid in the 
prevention and treatment of impact-induced vibrations in the hand, wrist, elbow upper 
arm and shoulder which can lead to a painful injury termed "tennis elbow" (the 
Inventions). 

4. Plaintiff tested the Inventions with a number of racquetball players, 
including the Defendant. 

5. After preliminary testing of the Inventions, Plaintiff discussed the 
details of the Inventions with Defendant, and they agreed to pursue commercialization of 
the devices. Plaintiff and Defendant retained patent counsel, who prepared and filed two 
patent applications on behalf of Plaintiff and Defendant. 


6- One patent application is entitled "Vibration Dampening Device 
and Method," and was filed in the U.S. Patent and Trademark Office on December 12, 
2003. The application was accorded Serial Number 10/734,322 (the "'322 application"). 

7. The '332 application relates to the device designated as the "wrist 


band. 


8. A second patent application was also entitled "Vibration 
Dampening Device and Method," and was filed in the U.S. Patent and Trademark Office 
on June 4, 2004. The application was accorded Serial Number 10/734,322 (the "'903 
application"). 

9. The '903 application relates to the device designated as the 

"patch." 

10. At the time of execution and filing of the '332 and '903 
applications, Plaintiff instructed counsel to designate Defendant as a coinventor on the 
mistaken belief that such designation was appropriate on the basis of their proposed 
business partnership. 

11. Plaintiff and Defendant jointly formed two corporations, one of 
which being Wristband Enterprises, LL.C. (Wristband). Wristband was intended to hold 
the intellectual property relating to the Inventions for purposes of commercial . 
exploitation and licensing. 

12. The other corporation jointly formed by Plaintiff and Defendant 
was SportsBands, Inc. (SportsBands). SportsBands was intended to handle 
manufacturing, distribution and sales of the Inventions. 


COUNT I - BREECH OF ORAL AGREEMENT 

13. Paragraphs 1 through 12 of this Complaint are incorporated as if 
set for in full herein. 

14. Plaintiff and Defendant jointly negotiated an Operating Agreement 
in 2004 for the operation of Wristband. A draft of that Agreement is attached hereto as 
Exhibit A. 

15. Plaintiff and Defendant negotiated an Memorandum of 
Understanding in 2006 for the operation of Wristband and SportsBands. A draft of that 
Memorandum of Understanding is attached hereto as Exhibit B. 

16. Plaintiff assigned the l 322 application and the '903 application to 
Wristband on assurance by Defendant that the proposed Agreement would be executed. 

17. Since assignment of the '322 application and the 6 903 application, 
Defendant has refused to execute the proposed Operating Agreement or Memorandum of 
Understanding, and refused to permit Plaintiff to participate in the management of 
Wristband and SportsBands. 

18. Defendant has marketed the Inventions, and has refused to render 
an accounting for the manufacture, use, and sale of the. Inventions to the Plaintiff. 

COUNT n - CORRECTION OF INVENTORSHIP 

19. Paragraphs 1 through 17 of this Complaint are incorporated as if 
set for in full herein. 

20. Plaintiff is the sole inventor of the Inventions. 
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21. Both the *332 application and the '903 application incorrectly 
name Plaintiff and Defendant as joint inventors. 

22. Defendant has refused to enter into a Petition to the Commissioner 
of Patents and Trademarks to correct inventorship on the '332 and '903 applications. 

WHEREFORE, Plaintiff demands judgment against Defendant as follows: 

(a) for the imposition of a constructive trust against Defendant . 
with respect to Plaintiffs share of all funds, assets, receivables, or things of value or 
other consideration received or to be received by Defendant from the manufacture, use 
and sale of the Inventions by Defendant; 

(b) for an accounting of the business activities of Wristband and 

SportsBands; 

(c) for an order compelling Defendant to join in a Petition to the 
Commissioner of Patents and Trademarks to correct the inventorship of the '3 32 
application and '903 application; 

(d) for compensatory, consequential, and punitive damages; 

(e) for costs of filing suit; 

(f) for attorney fees; and 

(g) for such other relief as this Honorable Court deems just and 

equitable. 

Respectfully submitted, ■ j 



i 1 

P.O. Box 948 

Wilmington, DE 19899-0948 
fliundev@monopolize.com) 
Attorney for Plaintiff 

April 26, 2007 
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EXHIBIT A 


OPERATING AGREEMENT 
OF 

WristBand Enterprises, LLC 
A Delaware Limited Liability Company 

August ,2004 


This Operating Agreement (the "Agreement") of WRISTBAND ENTERPRISES,LLC,is made and 
entered into effective as of the 6th day of August, 2004, by John E Gamier and Charies F. Harris (the 
"Initiai Members"). 

WHEREAS: 

•The Initial Members have caused the Company to be fotmed as a Delaware limited liability 
. company and We served until the date hereof as the initial Members of the Company. " 

The purpose of this Agreement is to create a limited Liability Company Agreement for the 
Companypucruant to the Delaware Limited Liability Company Act 

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and for other 
good and valuable considetation, the receipt and sufficiency of which are hereby acknowledged, it is 
hereby covenanted and agreed as follows: ■ 


• t v defined terms • 

1.1 . The terms used in this Agreement, with their initial letters capitalized, shall, unless the 
context otherwise requires, have the meaning specified in this Article 1. 

(a) Actmeans the Dehware Limited Liability Company Act, 6 Del. C. §18-1 01 f//^., 
as it may be amended from time to time. 

(b) Agreement means this Operating Agreement as. originally executed and as 
amended, supplemented or restated from time to time in accordance with the terms of this Agreement 

(c) Assignee means a person to whom the rights to distributions of an Interest of a 
Member has been assigned. 

(d) Available Cash of the Compzny means, as of any date, all cash funds of the 
Company, other than the proceeds of capital contributions, on hand on such date, reduced by payment 
of or reserve for all expenses of the Company payable as of such time, which is not to be needed to 
provide for a reasonable reserve for future operating expenses of the Company, as determined by the 
Manager in the Manager's sole discretion. 

(e) Business means the creation of commercial wrist, leg, arm, body and back 
protection products for personal use in sports, mdustrial, office, medical, travel and animal applications, 
including intellectual property protection and product licensing. 

(f) Certificate means the Certificate of Formation pursuant to the Act filed with the 
Secretary of State of the State of Delaware pursuant to which the Company is organized as a Delaware 
limited liability company. 

(g) Code means the Internal Revenue Code of 1986, as amended All references 

i 

herein to sections of the Code shall include any corresponding provision of succeeding law. 

(h) ' Committee means the Persons appointed in accordance with the Agreement to 
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be the Manager of the Company wben iere is more man one Manager." 

® Company means WRISTBAND ENTERPRISES, LLC a Delaware limited liability 

company. 

G) Confidential Information of the Company means its customers and prospects, 
mailinglists, suppliers' lists, and sources of supply or materials, business practices, computer programs, 
financial information of any land whatsoever, pricing and estimating methods, employee information, 
manufacturing techniques and processes, trade secrets and other confidential knowledge or processes 
used or developed by any of the Company 's employees, consultants or independent contractors of the 
Company, relating to or dealing with the Company's business or activities and further including, without 
limitation, the terms and conditions of this Agreement 

(k) DisaMty mtzns a physical mental or psychological condition that permanendy ' 
renders a person unable to his or her business affairs. Such determination shall be made by the 
physician who regulariy attends the person, or if there is none, by a.physician selected by the Manager. 

©. Executor means the executor, administrator, personal representative, trustee or 
other person in possession of Units that were held transferred to it by a deceased Member. 

(m) FirstRefi/salOjfermtans a notice conforming to this Agreement that specifies the 
terms and conditions of an offer to sell Units of the Company and the other Members. 

(n) First Refusal Price means me minimum price per Unitunder a RrstRefusal Offer, 
(o) . Indemnified Party means each Manager, officer and Member of the Company, 
(p) Interest means all the rights and other consequences of membership in the 
Company, mduding the right to distributions, profits, losses and other to attributes, distributions. of 
the assets of the Company upon liquidation, and voting rights. . 

(q) Initial Members shall mean John E. Gamier and Charles F. Harris 


(r) ^"stHo'lderme^aajpa^ 
(s) IRS means the Internal Revenue Service. 

(t) Majority Vote means the affirmative vote of those owning more than eighty 
percent (80%) of the Units of me Company that may be voted by their holders. 

(u) Manager means such one or more Persons appointed under this Agreement to 
be the Manager of the Company. 

(v) Member means any Initial Member, or any person hereafter admitted to the 
Company as a Member as provided in this Agreement and shall have the same meaning as the term 
"member" under the Acti but does not include any Person who has ceased to be a Member of the 
Company, and shall not include any Person who has assigned his or her Interest, to the extent of such 
assignment 

(w) Membership Interest means all of the rights and other consequences of 
membersMp mm eCompany,mdu^ 

distributions of the assets of the Company upon liquidation, and voringrights. 

(X) Person means a natural person, corporation, partnership, joint venture, trust, 
estate, unincorporated association, limited liability company, or any other juridical entity. 

(y) Prime Rate means the prime rate for commercial loans as published in lie New 
York Times on the date on which a sale, loan or other transaction occurs. 

(2) Regulations shall mean the regulations promulgated by the United States 

t I 

Department of Treasury pursuant to and in respect of provisions of the Code. All references herein to 
sections of the Regulations shall include any corresponding provision or provisions of succeeding, 
similar, substitute, proposed, or final regulations. 

(aa) Tax Matters Partners TMP shall have the meaning given in the Code. 


txre vote offfieMeinbcts holding doe Huadiid 
percent (100%) of the Units of the Company that may be voted by their Holders. 

(cc) Va/ueofthc Company shall be the fair market value of the intellectual property, 
Plus the boolc value of all other .sets, reduced by all liabilities. Tne Value of a Member's Interest shaU 
bemepropordomtesh^^^ 

shall be determined by two licensed valuarion experts, one each chosen by the Company and by the 
other person whose interests require ft. determination of such value at such time. If either chert's 
determination of valueis more that, tenpercent (10%) greater than the other's, the experts shatl select 


assets 
c accountant 


a third valuation expert whose detenninarion shall be finaL Book value of the Company's other 
andofehabmties.shailbedetermmedbytheComp^^ 

1-2 ^DefinitionsktiiisAgreeinentapplytobothftesi^ 
definedterms.lnesir^shallio^e^ 

and neuter, and vice versa, as context requires. "Include" and "including" shall be deemed to be 
followedbymephrase^ftoutlirmtatioa"^ 

words ofsimilarimportreferto this Agreement as a whole andnotto any particular Section, paragnph 
or subd^or, I* e Section tides appear as a matter of convenience only and shall not affect the 
interpretation of d* Agreement All Section, paragraph, clause, Exhibit or Schedule references not 
attributed to a partis document shall be references to such parts of this Agreement 
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2- ORGANIZATION 


2.1 £°i2^. The Company was fomed by me fi^^^ 
Person. The Members agree to operate the Company as a limited liability company under the terms of 
^ Agreement and the Act The business of the Company shall be operated under the name 
"WristBand Enterprises, LLC" 

2.2 felMaBbers. Each of the Initial Members is admitted to the Company as a Member 
effective contemporaneously with the execution by such person of this Agreement 

2.3 P^o^ndjcope. The purpose, ofme Company are to do any and ail acts or thmgs 

be extended beyond the Business without a resolution approved by a Majority Vote. 
2.4- BH^theCi^ 
permonthtothe advancement of the to^rtitoCoa^*^^^^ 
-cation excluded. Except for reasons stated in the preceding sentence, a Member who ceases to 
-tisfy the requirements of this Section shall be treated as if he had med, wim such M^s Uni, 
•hereby offered for sale under the terms of Section 63 of this Agreement 

2 - 5 teer ed Office: Reg istered Agent The Company's registered office and registered 
^tin the State of Delaware, hail, be the office and registered agentnamed in the Certificate or such 
other office or regist^^ 

2.6 Agreement Omtmh . If any term of this Agreement conflicts with the Act,tfa e terms 
ofthisAgreementsha^ 

waived or modified by a limited liabihty company agreement . 

27 NoSjat^^ ^^^gthetreatmentoftheCompanyforincome 
- purposes, me Members intend that me Company not cons,mte a parmersh^ Cmdudmg a limited 
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P^tnersKip) or jdint venture; and that ^ A^m^^^^ Ma^ to be iparmer of; 
or a joint venturer with, any other Member for any pumose, other than federal ar>d state tax purposes, 
and this Agreement shall not be construed to suggest otherwise. 

2.8 Iafafl fr - tD M Fames . No Member shall be liable for the debts, obligations or 
liabilities of the Company, including under a judgment, decree or order of a court, except where a 
Manager or Member has voluntarily acknowledged such liability, for example, by personally 
guaranteeing a Note or other obligation of the Company. • 

2-9 MejoPro^. ^Company shall own all ofits real and personal property as as an 
• entity and no Member shall have any ownership interest in such property in the Member's individual 
name or right, and each Member's. Interest shall be person 

2.10 NoPartitionAWd. By becoming a Member ofthe Company, a Member irrevocably 
waives any rightor power thatsuch Person might have to cause the Company or any of its asset, to be 
partitioned, to cause the appointment of a receiver for all or anyportipn ofthe assets ofthe Company, 
to compel any sal, of all or any portion ofthe assets ofthe Company pursuant to any applicable^ or 
tomeacomplamtortomstimteanyproceedmgatkworm^ 

winding up or termination of the Company. The Member shaJl not have any interest in any specific 
assets of the Company, and the Member shall not have the status of a creditor with respect to any 
■ distribution from the Company. 
3. INTERESTS; CAPITAL CONTRIBUTIONS 

3.1 In^emintkComp^. The Company shall have one class of Membership Interests, 
known as Units. . 

(a) Units shall have one vote each. 
. (b) Each Unit shall share equally in the distributions ofthe Company. . 
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(c) THe : Company shaJJ initially issue one hMted Units as fbllo^ 
. (1 ) Fifty (50) Units- to Charles F. Harris; and 

(2) Fifty (50) Units to John R Gamier, 

(d) Additional Units may be authorized andissued under such terms and conditions 
as set by Majority Vote. 

* 3-2 Initial Members: Cap ital Contributions . The capital contributions of each Initial 
Member are set forth on Exhibit C hereto. 

33 Expenses of Members. Each Member shall be entitled to reimbursement fox reasonable 
and necessary expenses incurred on behalf of the.Company which are approved by the other Member. 

5,4 Additional Capital Cont ributions: Loans . No Member or Interest Holder shall have any 
obligation to make additional capital contributions to the Company, nor anjrduty to loan funds to the 
Company nor to guarantee loans to the Company. 

• 3 - 5 Return of Capital: Interest. No Member or Interest Holder shall have the right to 
demand or receive the return of any capital contributions to the Company. Except as otherwise 
expressly provided herein, no Members or Interest Holders shall receive any interest on their capital 
contributions to the Company or to a capital account, notwithstanding any disproportion therein. 

3.6 Transfers. In the event of a transfer of a Unit, the capital account of the transferor shall 
become the capital account of the transferee to the extent it related to the transferred interest 

3 - 7 Capital Accounts. A separate capital account shall be maintained for each Member for 
in accordance with §1.704-l(b)(2)(iv) of the Regulations. Each Member shall have only one capital 
account, regardless of the number of interests in the Company owned by such Member and regardless 
of the time or manner in which such interests were acquired by such Member. Pursuant to the basic 
rules of §1.704-(b)(2)(rv) of the Regulations, the balance in each Member's capital account shall be: 
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(a) ' Increased by th e' amount W the money contributed by suth MeWb ; ^ » the 
capita] of the Company and decreased by the amount of money distributed to such Member; 

(b) Increasedbymefairmarketvalueofeachitemofproperty (determined without 
"gard to 57701(g) of the Code) contributed by such Member to the capital of the Company (net of 
liabifities secured by ^ 

Code) and decreased by the fair market vahe of each item of property (determined without regard to 
57701(g) of tbe Code) distributed to ^l^^O^^ M Ji^^^ 
property that such Member is considered to assume or take subject to under §752 of tbe Code); 

(c) Increased by the amount of each item of Company profit or income allocated 
to such Member; 

(d) De ^* S ed^ 
to such Member; and 

(e) 0 *erwise adjusted in a^^ 
4. MANAGEMENT 

41 A ppointment of Manag er. The Manager of the Company shall initially be John E. 
Gamier and Charles F. Harris, who shall serve until their death, resignation, removal or Disability, or 
until they ceases to be Members of the Company. 

(a) If a Manager dies, resigns or has a Disability, a new Manager shall be selected 
by Majority Vote. 

(b) Additional Managers may be elected, any Manager may. be removed, and any 
vacancies in the office of Manager may be filled, by Majority Vote. 

4-2 Committee. If more than one person is serving as Manager, they shall be known as the 
Committee. AD decisions to be made and actions to be taken by the Committee shall be detenmned ' 
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^^^^^^^^ 

other document on behalf of the Company. 

« fitt«^ T*eManagerhas 
a fiduciary obligation tQ ^ Md opaate Comw ^ tQ ^ ^ ^ ^ ^ ^ 

Agreemea, in suc h ^ as ^ _ ^ ^ ^ rf ^ ^ ^ ^ ^ ^ 
. ^ the Manage,. shaU be gmded by, and en jo y a, ^protection available mder , ^ ^ 

of the Company without the need to consult with the Members before an y decision. 

« ^^^-^^-^S^g^- Except as limited b y Section 4.5 of this Agreemen, the 
~^ompa,ysh^ 

^-^Man^ 

to accomplish the purpose, of the Company, including by way of esampl, 

» ^^perfom^contract.andomerundertakm^ 
^maybenecessaryoradvisablemfur^eranceof^ 

M Opening and marntaining bant and invest accounts and arrangements 
^chectsandod^ordersformepa^entofmoney.andd^ 
to agn or instructions with respect to those accounts and arrangements; 

(d) Collecting sums due the Company and paying obligations of the Company; 

(e) Prosecuting actions and defending claims on behalf of the Company; 

(f) ^'--ableande^ 
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• tod p In7 , . Mcaba , ^ bmcallMa Mby 0[ ^ ^ of fc comp ^ 

0 nc ^»7^p. 7 o I ^bm c > a d v „ ceofe6tM(Jisp(!sjtion()f . ite 

■ »— a. ^ ^ by 4e ^ Pwy ^ comecion ^ ^ ^ ^ m 

(c) ^Co w «p, y „^ teteTmseicuncd67iiiiIodcmoifiedp ^ 

tbe Compjny Indc^^j p . 

™ " » ot « "»n>ed defendant or respondent therein. 

(a) Ik^,,,^,^^^^ 

«. in d» ^ wbedrer 4e ^ ^ ^ ^ ^ ^ 

** b, in .ddinon ,„ ,n 7 „„. ligits no w» doe Indo^en Patfe „ y b e onoded ondet „, 
'"^^^^^^^^^ 
- » 7 otfee, „ f Co nw aod „ „ ^ „ ^ o(ta ^ ^ sM £Mfae _ 
» - indeed Pm , ^ te ^ a _ ^ ^ ^ ^ ^ ^ m ^ ^ ^ 

(«) ^^''^nP^M.o,^^^^^^^^ 
beonse 4e W^fcd P^ Wlnifcl , fc ^.^^ 
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don- applies if the transaction was otherwise permitted by this 'Agreement 

(r) It is the intent of this Section that the Company indemnify the Indemnified 
Parties to the maximum extent permitted by law. 

4.9 Liability of Manager, No Manager shall be personally liable for the obligations of the 
Company. No Manager shallbe liable, responsible or accountable in damages or otherwise to the 
Company or any Member for any action taken or failure to act (even if such action or failure to act 
constituted the simple negligence of that Manager) on behalf of the Company within the scope of the 
authority conferred on tie Manager by this Agreement or by law, unless such act or failure to act was 
performed or omitted wilfully, intentionally or in bad faith. 

4.10 Resignation . A Manager may resign upon written notice to each other member of the 
Committee, or if there are no other Managers, to each Member. 

411 Compensation . The Members may, by Majority Vote, aumorize a reasonable salary to 
the Manager for services. 

5. ALLOCATIONS; DISTRIBUTIONS 

51 Distributions /Available Cash . The Manager shall determine the amount of Available 
Cash from time to time and shall report the amount of Available Cash and make any distributions 
thereof to the Interest Holders no later than ninety (90) days after the end of each quarter. The ' 
Manager and the Company shall be under no duty to make distributions except as expressly provided 
in this Agreement or as determined from time to time by the Manager- 
fa) Distributions, when made, shall be made to the Interest Holders in proportion 
to their Units in the Company; provided, however, that if the Manager determines that an Interest 
Holder is not able to manage funds due to illness or infirmity, the Manager may, in its discretion, directly 
apply the distribution for the benefit of such Interest Holder, distribute the distribution to a legal or 
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until such illness or infirmity ends. In the determination of whether an Interest Holder is unable to 
manage funds due to illness or infirmity, the Manager may rely on the determination of a physician 
selected by the Manager. 

(b) No compensation to a Member who renders services to the Company, nor 
reimbu^sementtoaMemb^ 

and distribution of profits or losses of the Company, nor distributions of its Available Cash, 

5 -2 Allocation of Profited T o~ . Profit and Loss for tax purposes shall be allocated in the 
same percentages as Available Cash is distributed to Interest Holders for thatyear. 

5 - 3 flat ted Property andBnolr-TTp, I PCOme> ^ loss md deductioa ^ ^ fa 
anyproperty contributed to ^Omw^^fe^p^^,^^^ w 

Holder, to take account ofany variation between the adjusted basisof the property to the Company ' 
audits fakmarket value at the date of contribution. If the adjusted book value of any assetis adjusted 
as provided herein, subsequent allocations of income, gain, loss and deduction with respect to the asset 
shall take account ofany variation between the adjusted basis of the asset for income tax purposes and 
adjusted book value as required under §704(c) of the Code and the Regulations. 

5.4 . Other Adj ustments. If any asset of the Company is distributed in kind to Interest 
Holders, such asset shall be valued on the basis of its fair market value, and any Interest Holder entided 
toapartidmterestmsuchassetshaurecdvematm . 
Holders so entided. Unless the Members otherwise agree, the fair rnarket value ofsuch assets shall be 
deterrn.edbyan^ He Profit or Loss for 

eachunsoldassetshanbedetermineda.iftheassethad 

orLoss shall be allocated as provided earlier in this Section 5 and shall be properly credited orchard 
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to the capita *cbun£^ in iiqdcktidn. ' 

6. DISPOSITION OF INTERESTS IN THE COMPANY 

<M Transfers by Memhm . NoMembcr shall sell, transferor otherwise dispose of any Unit 
except (1) to an existing Member or (2) upon approval by a Majority Vote. 

(a) No Member shall pledge or otherwise encumber all or any part of his Units 
without the written consent of a Majority Vote. 

(b) Approval of a transfer of Interests, admission of an Assignee as a Member or 
an encumbrance of Units may be granted or withheld in the unrestricted discretion of the Members. 

62 First Refill Rjght 

(a) If a Member desires to sell any or all of his Units, the Member shall give written 
ootice to the Company of the Member's intention to dispose of such Units in a First Refusal Offer 
-hich shall specify the number of Untfs proposed to be disposed of, the First Refusal Price per Unit 
and the other terms and conditions of theproposed sale. Such notice shall. constitute an offer to sell to 
the Company all or any portion of the Units identified therein at the aggregate First Refusal Price and 
on the terms therein. 

(b) The HrstRefusal Offer may be accepted, in whole or in part, by the Company 
by giving notice of acceptance to the Member within sixty (60) days after receiving the First Refusal 
Offer, which notice of acceptance shall specify the number of Units to be purchased by the Company. 

(c) The closing of any purchase pursuant to this Section shall be held on the 20th 
day after the Company gives its notice of acceptance, or the next business day if the 20th day is « 
Saturday, Sunday or legal holiday, at the Company's principal business office, or at such other time or 
place as the partes may agree. At such closings the Member shall execute and deliver to the Company 
such documentation evidencing the txansferas the Company may reasonably require, and the Company 
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shall pay the Member ten I percent '(10) of the purchase price ;'■« the taie'of the transfei, aid shall give 
a Note in a substantially the form set forth in Exhibit A, guaranteed by the other Members, for payment 

of the remainder of the purchase price in five amortized annual installments at the Prime Rate plus two 

(2) percent 

(d) If the Company does not give notice of acceptance during such 60-day period, 
or jf the Company gives notice of acceptance with respect to less than all of the Units covered by the 
First Refusal Offer, the Member may, within the 30-day period immediately after such 60-day period 
expires, sell all or any part of the Units covered by the First Refusal Offer which are not covered by a 
notice of acceptance of the Company at a price per Unit not less than the First Refusal Price and on the 
terms other than price set forth in the First Refusal Offer; provided however, that the Member shall 
not sell, assign, transfer, hypothecate, encumber, pledge or otherwise dispose of such Units unless the 
proposed transferee, as a condition to any such .transfer, has consented, to be bound by all of the 
provisions of this Agreement by executing and delivering a written consent thereto in substantially the 
form of Exhibit B. If the Member does not make such disposition within such 90-day period, no 
subsequent disposition of any of the Member's Units may be made without again complying with this 
Section. 

6.3 Death of Member. Upon the death of a Member, any Surviving Member shall have the 
tight to purchase the Units of the deceased Member pursuant to this Section. 

(a) Within sixty (60) days after a Member has died, any Surviving Member may give 
written notice to the deceased Member's Executor and each other Member of such Member's interest 
in purchasing the Units of the deceased Member. A Surviving Member who does not give such notice 
shall not have the right to purchase, the deceased Member's Units under this Section. 


(b) If a Surviving Member does give such notice (such Member being kn 


own as an 
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"Ofi^ m^n, unles, tBi parties^each agreement on the teins and conditions of sa«en 
within ninety (90) days after the dea th of the deceased Member, the Value of the deceased Member's 
Units in the Company shall be determined All costs of determining the Value shall be borne half by 
the Executor and half by the Offering Members, except that if each Offering Member gives a 
WithdrawalNotice, the Offering Members shall pay all the costs of appraisal. 

.(c) Within fifteen (15) days after the Value.of the deceased Member's Units has been 
finally determined, an Offering Member^ give notice that he is no longer interested in purchasing 
• the deceased Member's Units ("Withdrawal Notice"). An Offering Member who gives a timely 
Withdrawal Notice shall not be required to purchase the deceased Member's Units. An Offering 
Member who does not give a timely Withdrawal Notice shall be required to purchase the deceased 
Member's Units. 

(d) Closing on the sale of the deceased Member's Units shall be held on the 60* day 
after the Value of the deceased Member's Units has been finally determined, or the next business day 
if the 60* day is not a business day, at the Company's prin cipal business office, or at such other date, 
time or place as the parties may agree. At any such closing: 

0) ^e^ecutorshaUexecuteanddeHversuchdocrunenterionevidencing 
the transfer as the Company and the purchaser may reasonably require, and 

(2) Unless the parties agree, otherwise, the purchaser shall pay the Member' 
ten percent (10) of the purchase price at closing and shall give a Note in substantially the form in 
Exhibit A, secured by a mortage on all real estate of the Company, for payment of the remainder of 
the purchase price in five amortized annual installments at the Prime Rate plus two (2) percent 

(e) If4 rcisnoOffermgMember,orifeac^ 
Notice, then all Units of the deceased Member shall be treated as having been assigned to the heirs, 


18 


deceased Member's Units. Such Assignees may be admitted into the Company as Members, only upon 
the approval of a Majority Vote. Notwithstanding the foregoing, upon the death of the last Member, 
the distributees of his Units, and the Assignees of the Units of any other deceased Member, shall be 
permitted to become Members of the Company, subject to the following section. 

6,4 ^fflgagfNeg Member to Bp BrnmH . A proposed transferee of Units, or any other 
. person who is permitted to become, a Member, may become a Member only after such transferee or 
other person has, as a condition of such transfer, executed anddeWd , written agreement to be 
bound by all of the terms of this Agreement, in substantially the form setforth in Exhibit B. 

6.5 Assignments by Members. An Interest Holder may assign the rights to distributions 
-itb respect to his or her Membership Interest upon prior written nodce to the Manager. An assignee 
of such rights to distributions shall QO «; unless admitted as a Member of the Company, have any right 
tomspectmeCompany-sboob^^ 

any right to bring a derivative actioa with respect to the Company. After assigning me distribution 
rights, a Member shall have no further voting rights with respect to such Units. 

« SB te^piMgabs ;]/ aMembertemsfen all ofhis,heror its Membership Interests 
at a rime when such Member ha, a capital account that is less than 2 ero, such Member shall cause to 
be contributed sufficient cash to the Company to increase such capital account to zero before any ■ 
transfer of such Units shall be effective. Until such payments have been made, no distributions shall 
be made with respect to such Units 

6-7 Secti^054Election, If the Company is subject to Subchapter K of the Code, then 
upon the transfer of a Membership Interest, the Company shall, if requested by a Member, elect under 
5754 of the Code to adjust the basis of its assets for federal income tax purposes, if the requesting 
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Member pays the additi^ bleeping arid accounting costs' renting 7 from^ d^on. " 
7. DISSOLUTION; MERGER; CONVERSION 

7.1 Dissolution. The Compaq may be terminated and dissolved if when and under such 
circumstances as determined by a Majority Vote. 

• 12 ' &™°*tion *"d Winding up of the Tom^ n y . If tbe Company is dissolved, an 
accounting of the Company's assets, liabilities and operations through dissolution shall be made, and 
the affairs of the Company shall be wound up and terminated. 

(a) The Manager will appoint one or more persons as hquidating trustee of the 
Company, who shall be responsible for winding up the business of the Company and determining all 
■ matters in connection therewith ^duding, arrangements with creditors, sale of assets of the Company 
and meamount of reserves tocover^ 

of the Business JudgmentRule under Delaware corporate law. The Hquidatkg trustee may liquidate the 
assets of the Company as promptly as consistent with obtaining fair value therefor, and the proceeds, 
to the extent sufficient, will be applied first to discharge the Company's liabilities to its creditors 
Mudir*In ta estHoH^^ 

to the Interest Holders in proportion to their Units. 

(b) After the assets of the Company have been distributed, the Company shall 
terminate under the Act Any funds that are thereafter released from the cash reserve fund shall be 
distributed to the Interest Holders in proportion to their Units as of the termination of the Company. 

7.3 Merger, The Company shall merge with or into another entity under such terms and 
conditions as set by a Majority Vote 

7.4 Convexrion. The Company shall be converted into another entity, or change its 
domicile, under such terms and conditions as set by a Majority Vote. 
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8. BOOKS AND RECORDS]" BANK ACCOUNTS 

8.1 Books. The Company shall maintain its books and records at its principal place of 
business. Such books and records shall be kept on the basis of a calendar year and -will reflect all 
Company transactions and be appropriate and adequate for conducting the Company's business. The 
Company shall furnish, at its expense, to each Member a balance sheet, an income statement^ and an 
annual statement of source and application of funds of the Company (all of which may be unaudited) 
and shall make reasonable efforts to cause to be delivered to each Member on or before March 15 of 
each, year such financial statements for the immediately preceding calendar year. In addition, the 
Company shall prepare and furnish to each Member, at least once each year, a report providing an 
analyse of the Company's operations duting the prior calendar year. Each Member, at his, her or its 
own expense, shall have the right upon reasonable notice to inspect the books and records of the 
Company during business hours at the principal place of business of the Company. 

8.2 BankAccounts . AH funds of the Company will be deposited in its name in one or more 
accounts maintained with such banker banks selected by the Manager. The funds of me Company shall 
not be commingled with the funds of any other Person. Checks shall be drawn upon the Company 
account or accounts only for the purposes of the Company and shall be signed by the Manager or an 
officer designated by the Manager. 

8.3 Preservation of Rrrords. For the term of the Company and for six (6) years thereafter, 
the Manager shall maintain and preserve all books of account and other relevant documents. 

8.4 Tax Elections . The Members intend that the Company shall be treated as a partnership 
for federal income tax purposes. Otherwise, and except as specifically otherwise provided in this . 
Agreement, all elections required or permitted to be made of the Company under the Code shall be 
made by the Manager in such manner as in the Manager's reasonable judgment shall be most 


adVantage0US t0 «^"BA oft»^ shall, upon req^supply tie mforhiation 
necessaiy to properly give effect to any such election. 

8-5 iMMmm. If the Company is subject to Subchapter K of the Code, John E. Gamier 
shall be the initial Tax Matters Partner. The Manager may designate a different Tax Matters Partner by 
giving written notice to the existing TMP and following such other procedures required by the Code. 
Tht TMP may resign by ghting written notice to the Manager and following such other procedures 
required by the Code. If there is a vacancy in the position of TMP, whether due to resignation, death 
or Disability, the Manager shall designate a new TMP. 

(a) The TMP is authorized and required to represent the Company (at the 
Company's expense) in connection with all examinations of the Company's affairs by tax authorities, 
including resulting administrative and judicial. proceedings, and to expend Company funds for 
professional services and costs associated therewith. Each Member agrees to cooperate with the TMP 
and to do or refrain from doing any or afl things reasonably requested by the TMP to conduct such 
proceedings. In addition, each Member agrees that (1) it will not file a statement under §6224(c)(3)^ 
ofmeCodeprol^itkgmeTMPfiom^ 

items, (2) it will not form or become a member of a group of Members 1 having a five percent (5%) or 
greater interest in the profits of the Company under §6223(b)(2) of the Code, and (3) the TMP is 
authorized to file a copy of this Agreement with the IRS pursuant to 0224(b) of the Code if necessary 
to perfect a Member's waiver of rights hereunder. 

(b) The TMP will give notice to all the Members within, thirty (30) days fin advance, 
unless impossible), ofi 

(1). Thereceipt by the Company of notification from the IRS of its intent 
to conduct an audit of the Company; • 
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(2) The receipt of formal Company administrative adjustments pursuant to 

§6223 of the Code; 

(3) Any setdement by the TMP with the IRS or any settlement by. any 
Member with the IRS of. which the TMP receives notice; 

(4) Notice of the Company's filing of a petition for judicial review of any 
final Company administrative adjustment or an appeal of a judicial decision; 

(5) N otice of the Company's decision not to file a petition for judicial review 
of any final Company administrative adjustment and 

(6) Any other information required by §6223 (g) of the Code. 

(c), The Company will reimburse the TMP for all expenses incurred in connection 
wj± any administrative or judicial proceeding hereunder. 
9. COVENANT OF MEMBERS AGAINST COMPETITION 

9. 1 No Person, while a Member or Assignee, or for five (5) years thereafter, shall, without 
the prior written consent of the Company given by Unanimous Vote, directly or indirectly, as 
shareholder, owner, principal, agent, officer, director, employee, consultant, lender, or in any other 
capacity, alone or in association with any other Person (a) carry on, be engaged, connected or take part 
in, render services to, or own, share in the earnings of, or invest in, any Person engaged in competition 
with the Business of the Company; (b) induce or attempt to influence any employee, agent or 
representative of the Company to terminate such person 's employment, consulting or other relationship 
with the Company; or (c) request, advise or suggest to any present or past customer or client of the 
Company to withdraw, curtail or cancel any business with the Company, or otherwise solicit any such 
past or present customer to. terminate, reduce or otherwise alter, to the Company's detriment, its 
relationship with the Company. 
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9.2 No Member shall at any time (a) disclose, communicate or divulge to or use for 
Member's benefit or for the direct or indirect benefit of any other person, firm, or entity (other than 
to or for the benefit of the Company), or (b) reproduce, copy or otherwise make available (other than 
to or for the benefit of the Company), in whole or in part, any Confidential Information of the 
Company made known to, learned or acquired by Member while an owner or Assignee of Units, until 
such information shall have .first become public knowledge without violation by Member of his duty 
of confidentiality to the Company. 

93 The covenants in this Article do notprohibit any Member from ownership in a publicly- 
traded corporation. 

9.4 Each Member acknowledges that the restrictions contained in this Article, in view of 
the nature of the business of the Company, are reasonable and necessary in order to protect the 
legitimate interests of the Company and that any violation would result in irreparable injuries to the 
Company and monetary damages would be inadequate to compensate the Company for such violation 
and each Member therefore acknowledges that, in the event of his violation of such restrictions, the 
Company shall be entided to obtain from any court of competent jurisdiction pre limin ary and 
permanent injunctive relief, as well as damages and an equitable accounting of all earnings', profits end 
other benefits lost in connection wish such violation, which right shall be cumulative and in addition 
to any other rights or remedies to which the Company may be entitled If for any reason the restrictions 
contained in this Section should be adjudged unreasonable in any proceedings, then the period of time 
or scope of such restrictions (or both) shall be reduced in time or scope (or both) so that such 
restrictions may be enforced in such manner as is adjudged to be reasonable. 
10. MEETINGS AND ACTIONS 

10*1 Actions of Members . .Any action required or permitted to be taken by the Members 
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• shall be fakeri by one or more written consents describing the action taken, signed' by such number of 
Membesr entided to vote and deKvered to the Manager for inclusion in the minutes or for filing with 
the Company records. Such action is effective when sufficient Members have signed and delivered the 
consent, unless the consent specifies a different effective date. No meeting shall be required to take any 
action required or permitted to be taken by the Members under this Agreement 
10.2 Meetings . 

(a) Meetings of the Members or the Committee may be held at any time or place 
in Delaware whenever called by a member of the body whose meeting is to be called. Notice of a 
meeting shall be given by the person calling the meeting at least seven (7) days before the special 
meeting, unless all members of the Committee waive in writing their right to such notice. A majority 
in interest of Members or a majority of all members of the Committee shall constitute a quorum. 

(b) Telephonic Meetings . Persons entitled to attend a meeting may participate in 
a meeting thereof by means of conference telephone or similar communications equipment by means 
of which all persons participating in the meeting can hear each other, and participation in a meeting 
pursuant to this by-law shall constitute presence in person at such meeting. 

(c) Conduct of Meeting . Meetings shall be presided over by the Manager or in his 
absence by a chairman chosen at the meeting. The Secretary shall act as secretary of the meeting, but 
in his absence the chairman of the meeting may appoint any person to act as secretary of the meeting. 

* 

MISCELLANEOUS ' 

1 0.3 Complete Agreement . This Agreement and the Certificate constitute the complete and 
exclusive statement of the agreement among the Members and replace and supersede all prior 
agreements by and among the members or any of them. No representation, statement, or condition or 
warranty not contained in this Agreement or the Certificate shall be binding upon the Members or have 
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any force or effect whatsbevex. 

10.4 Governing Law . This Agreement and the rights of the parties hereunder will be 
' governed by, interpreted and enforced in accordance with the laws of Delaware. All disputes relating 
to the construction and application of this Agreement shall be determined before the courts of the State 
of Delaware or in the Federal Court for the District of Delaware, except that no judicial proceeding may 
be instituted among the Members until the parties have made a good faith effort to resolve all disputes 
by mediation. 

1 0.5 Binding Effect This Agreement shall be binding upon and inure to the benefit of the 
Members and their respective distributees, successors and assigns. 

1 0.6 Headings . All headings herein are inserted only for convenience and ease of reference 
and are not to be considered in the construction or interpretation of any provision of this Agreement 

10.7 Severability . If any provision of this Agreement is held to be illegal, invalid or 
unenforceable, such provision will be fully severable; this Agreement shall be construed and enforced 
as if such illegal, invalid or unenforceable provision had never comprised a part of this Agreement; and 
all other provisions of this Agreement shall remain in full force and effect and shall not be affected by 
the illegal, invalid or unenforceable provision or by its severance from this Agreement In lieu of such 
illegal, invalid or unenforceable provision, there wiD be. added automatically as a part of this Agreement 
a provision as similar in terms to such illegal, invalid or unenforceable provision as may be possible and 
be legal, valid and enforceable. 

10.8 Multiple Parts . This Agreement may be executed in several counterparts, each of which 
shall be deemed an original, but all of which shall constitute one and the same instrument 

10.9 Additional Documents and Acts . Each Member agrees to execute and deliver such 
additional documents and instruments and to perform such additional acts as may be necessary or 

■ 
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appropriate "to effect ill of the terms, provisions and conditions of this 

Agreement and the transactions contemplated hereby. 

1 0.1 0 No Third Party Beneficiaries . This Agreement is made solely among and for the benefit 
of the Members, and no other persons shall have any rights, interest or claims hereunder or be entitled 
to any benefits under or. on account of this Agreement as a third party beneficiary or otherwise. 

1 0.1 1 Notices . All notices or other communications made under this Agreement shall be in 
writing. Such communication shall be made by personal delivery, facsimile transmission or by regular 
mail postage prepaid, to any Member at the address for such Member on the records of the Company. 

10.12 Amendment All amendments to this Agreement must be in writing and approved by 
a Majority Vote. 

IN WITNESS WHEREOF, this Operating Agreement has been executed by each Member, and 
by the Company itself; as of the date hereinbefore provided, each intending to be bound thereby. The 
execution of this Agreement by the Initial Members also constitutes their execution of this Agreement 
on behalf of.the Company, so that the Company itself is also a party to this Agreement. 


Witness Charles F. Harris, individually and as a 

Member and Manager 

Witness John E. Gamier, individually and as a 

Member and Manager 
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EXHIBIT A 
OF 

OPERATING AGREEMENT 
OF 

WristBand Enterprises. LLC . 

FORM OF INSTALLMENT NOTE 
TO OPERATING AGREEMENT 


INSTALLMENT NOTE 
$ : ■ ' Pate] 

FOR VALUE RECEIVED, (the 'Maker") hereby agrees to pay 

t0 . (the 'Tayee"), in legal tender.of the United States of America, (he principal 

amount of f 1 together with interest on th e unpaid balance of such principal amount from the 

date hereof at the — ; percent, compounded annually. Payment of principal and interest shall be 

made in five equal annual amortized installments on each of the first five anniversary dates of this 
Installment Note, without presentment, demand, protest or notice of any kind, all of which are hereby 
waived by the Maker. Interest shall be computed on the declining principal balance based on a 360-day 
year for the actual number of days elapsed Payment of principal and interest in respect of this 
Installment Note shall be made in immediately available funds by certified or official bank check mailed 
to the address or bank designated by the Payee at least 10 days prior to any payment date hereunder. 

TheMakermayprepay any or afloftheprmdpal amount ofthis Installment Note (togetherwith 
accrued and unpaid interest to the date of such prepayment) at any time without a prepayment penalty 
after giving notice to the Payee at least three days prior to such prepayment 

If one of more of the following events of default occurs: 

(a) The Maker defaults in payment of any principal or interest on this Installment Note and 
such default continues for a period of 30 days after notice thereof from the Payee; 

(b) The Maker pursuant to or within the meaning of any Bankruptcy Law (as hereinafter 
defined) commences a voluntary case or proceeding, consents to the entry of an order for relief against 
it in an involuntary case or proceeding, consents to the appointment of a Custodian (as hereinafter 
defined) of it or for all or substantially all of its property or makes a general assignment for the benefit 
of its creditors; or 

(c) A court of competent jurisdiction enters an order or decree under any Bankruptcy Law 
that is for xelief against the Maker in an involuntary case or proceeding, appoints a Custodian for the 
Maker or for all or substantially all of its property or orders the liquidation of the Maker, and in any such 
case the order or decree remains unstayed and in effect for 60 days; 


then the unpaid principal amount of this Installment Note, togetherwith interest thereon, shall become 
immediately due and payable upon declaration to that effect delivered to the Maker by the Payee. No 


delay by the Payee in giving notice or exercising its rights in "the event of a default Shall operate as a 
waiver thereof. '"Bankruptcy Law" means Tide 11, U.S. Code or any similar Federal or state law for the 
relief of debtors. "Custodian" means any receiver, trustee, assignee, liquidator, sequestrator or similar 
official under any Bankruptcy Law. 

If the principal amount of this Installment Note or the interest thereon is not paid when due, 
the Maker shall pay all costs of collection, including reasonable attorney's fees, relating thereto. 

No Shareholder, officer or director, as such, of the Maker or any successor corporation, shall 
have any personal liability in respect of the Maker's obligation under this Installment Note by reason 
of his or its. status as such Shareholder, officer or director. 

This Installment Note shall be governed by and construed and enforced in accordance with the 
laws of the State of Delaware, without regard to its conflicts of law rules. 


IN WITNESS WHEREOF, the Maker has caused this Installment Note to be duly executed 
as of the date and year first above written. 


EXHIBIT B 
OF 

OPERATING AGREEMENT 
OF 

WristBand Enterprises. LLC 
CONSENT TO OPERATING AGREEMENT 


PATE] 

WristBand Enterprises, LLC, LLC 
and [New Member] 

Dear Sirs: 

The undersigned hereby acknowledges receipt of a copy of the Operating Agreement of 

WristBand Enterprises, LLC, LLC dated as of , 2004, and represents that he is fully 

familiar with the terms thereof all of which are incorporated herein by reference. Capitalized terms used 
herein shall have the same meaning as in the Operating Agreement 

As a condition to the transfer of shares of Units in the Company to the undersigned, the 
undersigned hereby ratifies, confirms, adopts and agrees to be bound by and to hold the Units subject 
to all of the terms and conditions of the Operating Agreement The undersigned further acknowledges 
that by executing this consent he hereby becomes a party to such Operating Agreement, and by way of 
illustration, agrees that he will dispose of Units only in accordance with the terms of the Operating 
Agreement 


Signature 


' ' ' ' EXHB IT C 

OF 

OPERATING AGREEMENT 
OF 


CAPITAL CONTRIBUTIONS OF TNTTTAL MEMBERS 


Member 

Total Capital Contribution 

Unpaid Portion 

Charles F. Harris 

$100.00 

0% 

John E. Gamier 

5100.00 

0%. 
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EXHIBIT B 


MEMORANDUM OF UNDERSTANDING 

. r: " "^Memoranduni of Understand of : - / 2Q06 by'affd 

among John Gamier ("Gamier**), Charles Harris ("Harris r, ) > Wristband Enterprises, LLC (the 
"LLC), and Sportsbands, Inc. (the "Corporation"), their successors in interest and, assigns. 
The LLC and the Corporation are herein collectively referred to as the "Entities".. 

- Whereas, Gamier and Harris applied for. two patents as co-inventors of two products (the 
"Band", application number US] 0/734322, filed .12-12-03; and the "Patch", application number 
US10/709903, filed on 6-4-04); 

Whereas, Gamier and Harris assigned ail patent rights to the Band and the Patch to the 
LLC; . • 

Whereas, Gamier and Harris are engaged- in a variety of disputes concerning what was 
originally a common business enterprise; 

Whereas, this Memorandum of Understanding is intended to be a binding agreement 
among the Parties. This Memorandum of Understanding outlines the general terms of the 
proposed settlement (the "Settlement") and is intended- to be supplemented by a more formal 
agreement, embodying the terms set forth herfein ; N ai^#^ -other- ; anci consistent terms as are 
agreed upon by the parties (collectively, the "Settlement Documents"). 

MO'/-'. ki : „. ..... 

Now therefore, in consideration of TEN:t)&ELARS : (£10-00) and other good and 
valuable consideration, being paid by Garnier'and Harris to -the LLC,- the receipt of which is 
hereby acknowledged, the parties hereto agree ^'follows:* *• -■ *■ • - "• 

1. The Entities assign the>pateiftsy ^dtdd^they^be issued, and/or all intellectual ' . 
property rights, title and interest :iir ike Banti[a%d}M$dich to Harris and Gamier as equal 
tenants in common, subject to certain ierms and conditions set forth herein so that Harris and 
.Gamier may independently produce and market products based on the patent applications (the 
"Licenses**); ' .<-. ; y."-.u J'i p^cm ruius u\ '••«: 

2. Each party may independently pursue domestic and non-domestic intellectual 
property protections, each bearing their own* cast; -fed^^ limited to any costs 
required to maintain my patent protection. 

3. Ail products thai either Hairis^afcd ''Gamier ^•prdduce : m conjunction with this 
Agreement will be-serially numbered for merchandise trac1dmi "whereb^ Gamier and Harris will 
each have a unique identifying sequence within teserial numbers ; • P « u « s *. • » : * . 

4. The LLC, Gamier and Harris m^^^ag^^ndt-to interfere with any party 
hereto in all elements of the business cycle; ;m"clu&n^ j but r nb't limited to procurement of 
Materials, manufacturing and distribution; ancf 'fflift te^ co*mm : ercHliy disparage any party 
hereto nor any product produced hereunder; ' »*•'•.- '-.i: 

\hy £ r»ia£ l ifc#a1il 'Urn ' fa- vV 
l *4.:;,i -ii'i jiu* :Tiittjj(i{«i-\ >v« • 

:' ! i ; i :N i" l ?" • . 


~5. TheXLC7GSnier and Harris sKaJf each' indanni^ arid' save hannless the other 
two parties hereto from any claims and / or liability of .any kind arising out of or concerning any 
- products produced pursuant to the Liceiises^ includingi but not limited to products liability, 

copyright and/or trademark infringernent; ... 

*- f '•*•• *■•■»• *•*' •*"• '. 

6. Intentionally omitted . 

.* •* • 

7. The LLC, Gamier and Harris 1 shall. eacfi provide Quarterly accounting reports to 
• the other two parries hereto to ensure enforcement of paragraph 6 above, to support claims made 
under- paragraph 10 below, and to ensure that, the parties are maintaining adequate business 
records; . 

8. In recognition of Harris* ownership of the LLC's former business location, and 
his possession of the assets of the LLC, Harris shall timely provide access to the location and/or 
the site where the LLC's assets are maintained to ailow Gamier arid the LLC to prepare a current 
accounting and inventory of all business assets^as well as the return .(or compensation for the 
loss) of certain of Garnier's personal items; 

9. In recognition of the ongoing L^^acpounting. dispute, all business enterprise 
items relating to the Band and the Patch, including, but not Iimiteq\.to, : materials, customer files, 
software, and manufacturing tools, shall be defcosh^^th u mtituilly'acceptable third party until 
such time as the ongoing accounting disptfeMisl^'oi\^4''#^ the parties shall jointly 
proceed to dissolve the Entities, ■ - : hny » & • . : • 

10. The parties agree to binding aftiti^pji.in New. Castle County within 24 months*- { Formatted: Bunas and Numbering ) 

of the effective date of this Agreement to resolve all Llfi accounting disputes, including any 

amounts owed to any current or form& distributors, * . 

11. The parties intend this AgieemenTtb^b'e^M respective heirs,, 
personal representatives, successors and assigbsi ^ lt -:p u .7/ c **}V!! Mi, : : 

12. This Agreement shall be construed and enforced in accordance whh the laws of 
the State of Delaware. -.:>h ; i. .•; \tw ".. ' % •:-*•» ' . ■• • 

. I'Ji.'-'J.-" .lit.' ■' t ib 

j'jCU -V.* . ".v. fu.l./"A .-■ 

I.S.i .itrQi- •! ;u» iii;.j:n.'v . 

: ''j;» ?r rtt frA: UK:'. 

1 ''i/O" siS\iriiui(iT$, 


hereto Sk th^£ZZ TT?!* M *? * e P** 

■ c< ffl mfl«^S£ M SE^i™ d 311 P™ ^ negotiate 

commitoS J 522 S*** ,imitat) ' on any «■*"*■ 

14. The parties hereto can execute ffiis 'agreanent in'codn&ipart. 

year aforesaid^^ WHEREOF, the parties Have set their hands acid seals the day and 

Sealed and Delivered in 
the presence of: 


